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Office of Administrafive Hearings

State of MinEsota

*I IN THE MATTER OF TT{E P€TIREMENT BENEF:ITS OF WILLIAM G. AIIJGREZZA. SR

h:blic Enployees RetirerErtr Association

t-3600-9270-5

March l. 1995

FINDINGS OF FACT. CONCLUSIONS OF LAW AND RECOMMENDATION

Th above-ertitled rratEr carrE on for ]earing before t]p Homrable George A. Bech Administrative law Jrdge, on

FebruaN 14, 1995. at 8:30 a.m in Room 406 of tlE GovemrEnt Services Cefter, 320 West Secord Stree( DIrtrh
MinrEsola. TIE record closed on tlE date oftle tearing

Jon K. Murplry, Assislafi AttonEy Gereral, Suite 200. 520 tafayette Road, SL Paul, MirtrFsota 55155-4199, appearcd

represeffil€ tlE statr of tlE Public Erployees RetirenErt Association (PERA). Joseph J. Roby. Jr., Esq., of tlc firm of
JollIEorL Killen Thibodeau & Seiler, P.A.. 811 Norwest Certer 230 West Srp€rior Street Duldb MiruEsota 55802,

appeared reprcserting William G. Nlegeza, Sr. (the Respodent).
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This report is a reconnrErdation no! a firnl decision Tle Board of Tnrstecs of PERA rvill nuke the firnl decision in this

nutter after a rcvic\r' of the record which rmy adopt rcject or mdifo tlr Fidings of FacL Corrcltsiors of l:u ard

Rccorurcrdation conaired hercin This hcaring is a pan of tlE revicw proccdure aforded ruder Mimr Stat $ 353.03. subd.

3(c). Tte reYicr procedure ma) afford Respordenl an opporturi() to prcseri vic\vs at aqv rcvie$ proceedir€ coldEled. but

is mt a cor{cstcd casc urder Ch lJ of Mirmsota Sumes. A pan1'should codact lauric Fiori Hackirg Esctfile Dircctor.

PERA. Suite 200. 5l,l Sr- Petcr Sucet. St. Paul. MinrEsota 55102. to ascerlain tlE proccdue for corEidcration of this nnficr

bY drc Board ofTrustees.

STATEMENT OF TTIE ISSUES

Thc issrE to bc detcnnircd in ftis proceeding is ttE apprcprialc retircrEnl benefit to be paid to tlE Rcspordenl ard rvhethcr

PFRA is estopp€d from reducing thc berEfil aruurt it is prescnl! pal ir€ to Respordcrf.

Based rponall of tln proceedings lnrein dr Adminisrarile [as. Jrdge nakes t]e follo$ ing:

FINDINAS-OEEACI

1. TIE Respordenl \as a police oflicer for the citl of Hibbing for 23 l/2 r'ears urlil his \'olufla{\' rclircnErl on D€centcr

31. 1993. Tlp Respordcnt's datc of birth is Scplerber 27. 1938. He \.as o\,cr 55 ]'eaIs of age al llr timc te retred. Hc

could luvc contirurcd to be enployed as a policc officcr in Hibbirg lnd lrc not clccted Io rctirc.

2. On Decenbcr 3 l. 1989. llE Hibbing Policc Relicf Association of rvhich the Responden( was a urnter. consolidatcd

rvi0r PERA. Urder tlE comolidation PERA assuned administration ofdE find ard the asscls of thc local relief association

\\ crc trarEferrcd to PERA. TIE frlrd is nnrngcd bl tlE State Board of lrl\ estrTEr[ in a scparalc fud.

3. Upon cornolidation trEnbers of t]re local relicf association could eithr remin wilh thc berEfit provisiorx of the relief

association or thel could opt for tlr berEfit provisiorr urder PERA Menbers had tlree oppornmities to opt to join PERA.

Tlrl cor d join PERA \ ithin six rmrds of corsolidation bct$ ccn ages +9 l/2 at'l 50. ard at tlE tim of application for

relirclErf berchls.

i2 {. At lhe tinre of comolidatiol ttE PERA statr corductcd al least orc nEeting in Hibbing to erplain tlre diffcrerres in

bercfil prorisiors behlcen thc t\r'o filds. Th Potice Relief Associalion bercfit plan provided for eligbiliE after 20 )ea$
of scn ice ard 55 l ears of agc. TIE arDunl of thc bcrEfit for Ur fint 20 ] ea$ of sen icc $ as 53 percer{ of avcrage annDal

earnings during tlre lasl si\ lmn ls prior to retircnenl. For cach year of scn icc in excess of 20 -"-ean. an additioml anual

bcrEnl of $120.00 $as added \rift ltn rln)iirnnn additiorul arunnl amunl being $600.0(). E\ D. Uldcr the PERA berEfit

plan a nEnber $ould receire 2 ll2 Wrce of avcragc sala$ over his or tEr highest fi\'c srcessive t'ears of sen'icc for

cach of tln years ofscrvice in which contributiorc rvere rrndc by tlE rrcIrber. E\ C.

5. Urder tle Hibbirg Police Rclicf Association Plan a spousc is eflitled to 30 percenl of a deceascd netber's alerage

afiual cardngs during tE last si\ nDrths of enplo! rEr[ $'lEther tln deccden * as efiplo]ed or retired. Er D. Urder tlr
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PERA plan a suniving spouse IBS 6vo optiors. Tle slnEe IIny elect eiltEr a rmdrly sun'ivor bernfit equl to 50 p€rcenl

of tlE average salary over tlrg firll six nnnln inmrdiately preceding death or a 100 Frccr[ joirf ard survivor annuity

palablc to the spouse if dre nrnber dies at age 50 or older.

6. All of the 20 preser[ rctirees from the Hibbing police force lrale elected to receive berrcfits urder tlE PERA plzul ercept

for orre person because it prol ides nnre nnrcy over the retiree's lifetinB. Most retirees selecled tlE PERA b€rEfit because

affer 22 ycars of senicc lle retiree would rcceive rmre dun 53 percerfl of yortr avcragc rrnndrly salary. Thc Respondent

elected to receive berBfits urder the local plan because it provides a surviYor berpfit after retirerErf of 30 percent of
salar-v. rvhere lhe PERA plar does mt. Because the Respordert's rvife is 12 tqlrs lounger than lre is. he fell this .lvas

appropri ate.

7. On Jum 4- 1992. PERA selt a lett€r to the Resporden followirg his reqrcst for an estirute of berEfits. TIE letter

indicated dut if ie rctired on Jure 30. 1992. the almrtrl paJable uder tbe Hibbing Police Relief Association Plan $ ould be

$1.707.35 per nDr L TIE lctbr also irdicatcd tlat urder the PERA plan th mnnal amuin $onldbe $1.380..15 pcr lmrllr
Ex. H.

8. ln respome to arpther reqEst from tlE Rcspodefl- PERA s€n a letter to him dated FebrMry 22. 1993. advising the

Rcspordcrt tlat if lE rctircd on Dec€rber 31. 1993- his prcrsion bercfit in ttE Hibbing Relief Association Plan tlould
am n to appro\imatel)'$1.899.70 p€r nDnh The len€r also irdicated that *"r U* ppR { plan 0E mrmal anrni$ \ras
cstinnted to be $1.6.12.8.1 per nnffh The lctter irdicated tat "All estiIrntes are subject to vcrification" E\. L

9. On Jul1 8. 1993. PERA serl amtler leltcr lo the Respordent advisir€ him that urder t]r local relief association plan he

rvould receil e $ l-885.-19 per rlnflh if tB rctired on Decelbcr 31. 1993. An application form $'as erElosed $ ith lhe lencr.

Ex.3.

*3 10. On August 20. 1993. tlE Respondert ard his wife. Patricia J. Allcgerta. submitted an application for a retirerEr
arrDritl. to PERA $ ith the last date of\r ork irdicated as Dccerber 31. 1993. E\ E.

I l. Gercrauy, applicarls arc advised that estirnales are subject to verification becausc the salary duriry tE final si\ nrortl}s

mrsl be verified ard the belEfit tlEn preciseh calculated. Tlp Resporderl relied on tlE estirBtc supplied to him by PERA

in dcciding whethr he tnd tle abilib to retirc. He believed h could livc on tlE armuna of thc estinBte because he tnd
ntdical coveragc ard his lnue wm paid for. Tlre Respordefi did retire on D€cenber 31. 1993.

12. PERA serf t]E Resporden a letter dalcd Janrarv 10. 1994. ad!'isiry hinr that be rvould be receiving a berEfit of
$1.885..19 effective Jaruary l. 199.1. TiE lettcr adlised th Resporderf tlnl this armur \yas an estinBte onll'ard rvou.ld be

adjutcd n lEn all rEcessaD irfomralion from his erployer $ as rcceived. t|E accoui aldited ard final calculatiors nude.

Er. 5. PERA then paid this berEfit amurt to Rcsporde each rmrih

13. On Au$6t 5. 1994. PERA serr1 a letter lo Respordeft $ hich advised him Ihal an error $ as Imde in the calculation of his

persion li staled tlnt bis nD N) pairnen urder ttr local plan should be 51.618.82 per nnrnh or $266.67 less pcr nDnth

than lE $ as being paid. TIE letter stated that "Tle error rvas nadc- as rre irrorrec[] \!ere pal irg you $120.00 per lIDfih
for caclt vear in ercess of 20 yean, rvhereas. tlE ircrease for each ycar in excess of 20 years should be $ 120.00 per year. or
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$10.00 pcr rmfih" The letter also adviscd the Rcspondet tlnt lE could still elecl the berEfit packlge under tlD PERA plan

rvhichwould provide himrvith a rnnrnl affnrit-v of S1.640.08 per llnmh E\ 6.

l.l. Iftbe Rcspoderl lnd been advised of the correct berefil anDurf prior to retiring- he states lE would lave rvaitcd two to

tlree lcars to retirc ard selected thc PERA plan $ hich $ ou.ld have resulted in his berEfit being approxirmtel) Llle sarE as

llle earlt 199-l PERA estimtc.

15. The Rcspoder['s wife rn longer work. brl did begin receiving workers' conpersation disabiliqv berEfils in October of
199"1, in tlle anou{ of $320.00 per rmnll She has problenrs with lEr back ard hip ard heart ad rl'as rDt \aorking du'ing

1993. Shc has a claim perding for social securi\ disabilit berFfits.

I fi. The Hibbing ChicfofPolicc tas adlised the Resporden tnt he rvould mt be hired back at this poirl in tirE.

17. Thc Rcspordefl ard his rvife each trave tlree children fronr prior nnrriages ard four gnrdchildren Should Rcsporderl's

persionbcrcfit be rcdwed. tlr$ rvould have little discretiorB4 irconre afler paling for reccssities ard migh haYc to forego

r isiting tlrei r children in Arizona.

18. The Rcspordent's average rmnlbly earnings for his last six nnrfls of enplot-nrnt was 52.991.77. Fifty-thrce perced of
tlis anmnrt is $1.58E.82. Sirrce UE Respordert rrorked three lears in escess of 20 1-ears. he uas editlcd to an additional

arual berpflt of $3(n).00. or $30.00 per nnn[r l hich resuls in a rrtonthl], berrcfil alrnurl of $ 1.618.82. Th PERA suff
rmde an crror became it added $360.00 to $ I,588.82 rather tlun $30.00. Ex. G.

*{ 19. Urder tle correctly calculatcd local plan llE Respordenl's ncntNy bcrEfit anrornl is $l.6ltl.tt2 rvith a survivor

berEfit of 5899.33 per nnrrh Had the Respordenl sclected the PERA optiorl he $ould have received $1.738.63 per nnr r

urder a mnml am it) or $1.(r19.:i6 per rmnfl urdcr a 2i pcrcefi sun i\or am itl calcdated $itlnd the ircorr level

optiol E\. F. The annurr payablc to a sun,ivor urder tl€ 2-5 pcrcefi option would be $,t0+.8.1 pcr nDnlh

20. The niscalculation by thc PERA st ff was calculated on ll ee separale occasiom prior to tlr lcttcrs of June 4, 1992.

Februan 22. 1993. ard Jd-!'' 8- 1993. On cach occasion the calculation bv a staff nrmbcr $'as reyiewcd br amthcr PERA

staff ntrrber- brl dr cfior $ as not caugl uriil August of 199:1.

Based rpon tlre forcgoing Firdirgs of Facl- the Adminisuative ta\\ Jldgp rmkes tlE following:

CONCLUSIONS OF LAW

l. The PERA Board of Tn6iees ard tlF Adninislralive Ia$ Jrdge have jurisdiction in this nntter pusuanl lo Minn Stat. is-s

:i53.03. subd. 3. 353A.10. subd. 7. ald 14.55.

2. That PERA lns thc burden of proof to slnrv bv a preporderarpc of tlE cviderEe tllat the Respordeft's mrnhly retiremfi
berrefit slDuld be reduced to S1.618.82.
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3. That the Respodenl's mor l v retircrrcrt berrfit armtrrl properly calculated urder tlE terr6 of t]E Hibbing Police Relicf
Association fonDla arDufls to S 1.618.82 pcr rmrrh ri ith a sunivor berEfit of $899.33 per nDr{h

-1. That tle PERA stall is estoppcd from redrcing tlT Respordent's nronlhlr- berEfit of $ 1.885.49 for tIE reasors set otn in tlE

Mctmrardurn u hich follorrs.

Bascd r.pon tlE foregoing Corrlusiors ofLa$. tIrc Adminisfratire lau' Jdge nnhes the follorvirE:

RECOMMENDANON

ff lS HEREBY RECOMMENDED ttnt 0r PERA Board of Tnrstces DENY tle proposed action of E PERA staffto redrcc

0r rmntl{-r' pemion berEfit of WilliamG. Alleg€z:I. Sr.

Datcd this I sl da)' of Marcll 1995.

Gcorge A. Beck

Adninistratil e L,alv Judgc

MEMORANDIJM

Thc PERA slaff Imde an error in calcdaling tE estimted bcrcfit for tE Resporderx b€carse it allo$'ed him $120.00 pcr

nnruh for e!er] ]'ear of sen icc o\ er 20 \'cars irBtead of $ 120.00 per lear for eve4 )car of sen ice o}er 21) ]ears. TIE

mislake $as corl\ e]''cd to the Resporderl in ree lcttcrs. t.lE laslt$o ha\.ing been scntjust prior to Respordent's retircrrcrl.
Tlp nrislaken estiratcs $erc apparefih clEcked b) nnre tlnn orp stall person GerBrallr'- berefit applicans zue advised

[L?t [E cstinatcs are rlErely cstnntes ard are srbject to correction Hotvever, the conection rl)nmll]' results from
ycrification of the applicart's eract irrcone in tle last si\ rDrtE ratEr than &onl correction of a stall erlor in an esdn]atc.

Tlr usual correction is a nratter of a fe$ dollars rathcr than tlrc $267.00 per nnnlh or $3-2(X).fi) per lcar rIhich is proposcd

as a reduction as in tlis case.

Tlrc MiflrEsola Srprenre Court lns irdicated tlat gerErally il is rcalistic. fair ard practical to arEliz€ thc irtcrests of an

cnplol'cc in his pension bercIit b! the doctrirE of promissory estoppel. The court citcd the restaterErfi of corfracts in

defining th doctrirc as follo$ s:

*5 A promise which tlre promisor slnuld rcasonabll erpcct to irdtrcc action or forbe:uarEe on tlrc part of thc promisee .

. . ard rr hich docs irdrce such action or forbeararce is birdirg if iqiustice can be aloided onll bl crforcenrnt of 0rc

promisc.

Chrislernen r'. Mirurapolis Municioal Enolovees Retirerrcrr Board. (Miffr 1983). TIE ChrislerNcn

coun observcd the promissory estopp€I. like equitable estoppel. rn]' be applied agairct tE slatc to the e{efl tlnt justice

rcquires. In eramining ebristemen's riglx to a perrion bercfiL tlE cout obscn'ed that:
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In applling promissory estopp€I. t$o faclors m$t be kept in mird: ( l) Wlnl tnd been promised bv tlE state? ad (2) To

$ lut degcc ard $'lnl asp€cts of the promise has tlere becn reasornble reliarre on tlE part of tlE cfiplolee? Not eVeS

promisc ard all ils inplicatiom is recessarily crforceable urdcr promissory estoppcl. Estoppcl applies only to avoid

irgusticc.

In thc casc of Brolr'n vs. MinrEsola DepartnEnl of Public Welfare. the Suprenr Coul set od tlr require[Erxs for equitablc

cstoppel of goYennlEnl outside of the premion bernfit area. Th requircnEris are nnre dclailed tltrn Clristeme[ Thc part]

asserting cstoppel mlst slro$ fault or rlrongfrrl cordrct on tlE pan of tlre agcrc!-. rcasomble reliarre on r rcpresenlatiorS

nladc. hann to ttE par0 if estoppcl is mt allox'cd. ard nt tlE equilies of t]E case outrveigh tlrc public irleresl Broln vs.

MituEsola Departrrcft of Public Welfarc. (Mim 1985).

ln this case. tlt Respordcrfi tns proved each elcnErl ofpromisson or equitable estoppel- Tle PERA statr ad[its that it was

at faull in miscalculating the persion berEfit it amurEed to tE Rcsporderd bl sonr $267.00 per nnftl\ or $3,200.00 p€r

]car. As orc of the r\ itEsses for tlE PERA sta{ftestificd- calculation of tlE fonnrla is not particularl} difficull TIE mistake

$ as apparcrtrl] repcated threc tinrs elen tlnugh it rvas clEcked b] a secord sta-ff person Th PERA staff ackD$ledged

tlut it rcalij.cs tlat applicanls for pcrEion bcrFfils rcll on these estifiEtcs in planning fteir retiremnt. Tlel- kle\r' uut Mr.

Allegrcz:za ifierded to retire on Dccenier 3 1. 1993. This corduct is st ncierfi to cstablish fault or $'rongfii condrrcl on thc

part ofthc agenc\'. Alfiough tlE staff lencrs did irdicaie tlut esfnntcs \rcrc subject to \,erification this could rcasornbll bc

intcrprcted to nran that a nrimr adjustlEfl of a ferv dollars miglrt bc nadc at a later tire.

bclieved ttE PERA sta-ff 10 have e\pertise in mkirg such estirlates ard IE believed he could rcl!'rpor dEm for an accuate

calculation Thc Respordcrr poi s out thal he rvas a police offccr rather 0Hn an accorutrant. Most rctirccs wodd mt
atlerpl lo double check srch a calculation before proceeding to makc a decision abori retiremnt bascd tpon it. It is
reasornble to assu)r that an agerc1 smh as PERA $ ould carefirllY ard accuatel] nrakc such estimalcs.

*6 Hann $ill result to tlE RcsFnrdent if his berEfit is redllced. Based upon tlE crrorEous estinnle b'tlE slaff. tlE

Rcspoldenl quit a job palirg him over 536.000.00 pcr \,car. He was rnt required to retire ard bad he rvorked for amther

[rce 1'cars. Ie }ould ba\ c lr.rd the berrefrt ofthe appro\ilrErte almunt cstinrated bI PERA earll in 1994. Sbould his berEfit

be reduced bl $3.200.(X) pcr \car. tlE Respordefi- in lis late fifties. sill lravc little discretionary irconre ard poor

prospects of atl crplo]'.nrrfi. TIE Police Chief has irdicatcd to him l]nt IE could mt bc rehired. Part of t]E harm \r hich rvill

resdt illr oh'es tlE fact dlal tlrc Rcspordcn caffnt rcgain lhe enplo\'nErl tlat he garc W based t4on the reprcsenlatiors of
tlle PERA slaff.

There is. ofcourse. a public inlerest in tllc pa] nEfl ofaccurate bcrEfit arBruls so tbat the r€tirenErtr q'stem is operated ona

basis rvhich is fair lo all rctirecs. Howevcr. equilics in this case favor thc Respordenl for two reasorc. Firsl. fie Resporded

actcd properl! in naking screral irquiries lo o] to dctenrirc $'lnl his berEfit annunl $'ould bc so tlut lE codd rukc ar
infornrd decision aboul rvhetlrer or mt to rctire. lt was reasomble to rel] rpon tlE estimates gilell TlE cquities also favor

thc Respordcrfl bccause }} hat has InpperEd canml be udorE at this poinl. TIE Respondefl h:ls lost his job ard carrnt rcgain

il. TtErc is no lval lo pljt lhe Respordenl back 1o rvherc he would trave been hrd thc mistake not been llnde. The staff argLrd

that an applicad is rcspomiblc for calculaling tlre rctirerErl bercfi1 hilxelf or henctf ra0er than just relying upon the

agerrl. Hou eYer- grlcn tlc sopbistication of th Rcspordenl ard tlE apparent cv€rtisc of PERA. it \\as reasonablc to

assuE tlnt tlE slaff\r as better qualified ard capable of mkirE lhis calculation It rvould be urfair to s€cond guess rylEtlEr
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or mt tlE Resporden ['ould lnve continrd to work at age 55 if he had been pres€r ed with an accurate bengfit anourt His

testinrory is dut he definitely would lnve contirued to work Ary doubt on Uis poirl shor:ld properly be rcsolvcd agairEt fte
agercl'sirce its mislake created the problem

G.A.B.

1995 WL 937283 (Minnotr AdmirHrgs.)

END OF DOCIJMENT

iO 2010 Thonson Rericrs. No Claim to Orig. US Gor'. Worls.
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