
STATE OF MINNESOTA

OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE PUBLIC EMPLOYEES RETIREMENT ASSOCIATION

BOARD OF TRUSTEES

In the Matter of the PERA Salary OAH Docket Number: 4-3600-20809-2

Determinations Affecting Retired

and Active Employees of the City AFFIDAVIT OF THOMAS F. ANDREW

of Duluth

Allen Johnson, et al., Petitioners

STATEOFMINNESOTA

ss:

COUNTY OF ST. LOUIS

Thomas F. Andrew being first duly sworn on oath deposes and states:

1. That I am the attorney representing Dean Cooke, David Hanson, Jeffrey N.

Johnson, Matthew Ketola, Richard Mattson, Darrell Youngblom and Lee Youngblom

hereinafter Movants in the above-entitled action.

2. At the pretrial hearing in this matter Judge Bruce H. Johnson asked Jon K.

Murphy, the attorney representing the PERA staff, to research legislative history relating to the

PERA definition of salary. Pursuant to this request Mr. Murphy provided to Affiant a letter

dated October 16, 2009 and documents that constitute legislative history regarding the PERA

definition of salary. Among the documents provided was a report from Lawrence A. Martin,

Executive Director of the Minnesota Legislative Commission on Pensions and Retirement dated

August 12, 1994 pages 1 and 2 and the Salary Study Advisory Committee Report to

Representative Jefferson and Senator Terwilliger dated February 22, 1995 including a chart that

compared how other states than Minnesota define salary in regards to 55 specific items of

compensation. A copy of these documents is attached to this Affidavit and marked Exhibit 1.



3. Attached and marked Exhibit 2 is a two page document from the Public

Employees Retirement Association of Minnesota website that defines salary and refers

individuals for additional examples of salary that is PERA-eligible and salary that is not PERA

eligible to Chapter 5 of the PERA Employer Manual and excerpts from Chapter 5 of the PERA

Employer Manual covering eligibility in earnings pages A-16 to A-23.

Further you Affiant Sayeth not.

4thomas . Andrew

SuJcribed and sworn to before this

cfrn..day ofNovember, 2009.

I
Notary PtflIcMinnOS0ta

. McconI,b,Ewii1eS.Jaflø1.2Ofl
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STATE OF MINNESOTA

OFFICE OF ThE ATTORNEY GENERAL
SUITE 900

445 MThNESOTA STREET

LORJ SWANSON
St FAUL, MN 53101-2127

ATFORNEY GENERAL October 16, 2009
TELEPHoNE: 651 297-1075

Elizabeth A. Storaasli

Attorney at Law

Suite 200

202 W. Superior Street

Duluth, MN 55802-1960

V4homas F. Andrew

Attorney at Law

Suite 300

302 W. Superior Street

Duluth, MN 55802-5125

Re: Legislative History Relating to PERA's Definition of Salary

OAH Dkt. No. 4-3600-20809-2

Dear Ms. Storaasli and Mr. Andrew:

At the pre-trial hearing in this matter, Judge Johnson asked that PERA research

legislative history relating to the PERA definition of salary. I interpret his directions as meaning

that II should search the documents and files within PERA's control that relate to the legislative

history of "salary," rather than a broad expansive research at the Capitol.

Please be advised that the PERA definition of salary has not changed since 1994. In

1993, Mint. Laws ch. 307, art. 4, sees. 1-15 rewrote the salary definition contained in

subdivision 10. An additional rewrite was done in 1994 under Minn. Laws 1994, ch. 528, art. 2,

sees. 1-4.

PERA has retained limited documentation of those legislative sessions since they are far

beyond PERA's retention schedules. Some documents do remain, the most relevant being the

February 22, 1995 report of the Legislative Salary Study Advisory Committee. I have enclosed a

copy of this report for your review, together with the August 12, 1994 memorandum from

Lawrence A. Martin, Executive Director, Legislative Commission on Pensions and Retirement,

which explains the 1994 law changes.

EXHIBIT /
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An Equal Opportunity Employer Who Values Diversity OPrinted on 50% recycled paper 15% post consumer conteht



Elizabeth Storaasli

Thomas Andrew

October 16, 2009

Page 2

I suspect that little discussion took place in 1993 and 1994 regarding the proposed

changes to the definition of salary. I have, however, sent a memorandum to Executive Director

Lany Martin asking for any records the Commission might have regarding the 1993 and 1994

changes. A copy of my letter to Mr. Martin is enclosed. It is my understanding that Mt. Martin

has been on an extended vacation in Scotland and recently returned to work. When he responds
to my request, I will añvise you accordingly.

Enclosures

cc: Mary Vanek, Executive Director, PERA

Very truly yours,

651 296-6956 Voice

651 297-4139 Fax

Attorney General

AG: #526974-vJ
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- State of Minnesota LtGISLATIVE COMMISSION ON PENSIONS AND

44

TO: Senator Phil Riveness

Representative Bob Johnson

FROM: wrence A. Martin Executive Directo/'

RE: Issues Related to Minnesota Public Pension Plan Covered Salary

DATE: August 12, 1994

uction

This memorandum is intended to assist yOti, as representatives of the Legislative Commission on

Pensions and Retirement on the Covered Salary Review Advisory Committee established by Laws

1994, Chapter 528, Article 1, Section 13, Subdivision 2, in considering the current statutory and

related definitions of covered salary and in attempting to fashion any needed revisions and

refinements in those definitions.

Backrround On The Function Of Public Pension Plan Covered Salary Definitions

a. jçtion In Defined Contribution Pension Plans

Minnesota has a small number of defined contribution pension plans. Defined contribution

pension plans are plans where the contribution levels are set and the eventual rrdrernent

benefit payable is a function primarily of the assets accumulated on behalf of the plan

member. These plans are non-formula plans, meaning that the retirement benefit is not

calculated based on a predetermined inatheniatical formula. The Minnesota public pension

plans involved are the State Unclassified Employees Retirement Program Minnesota

Statutes, Chapter 352D, the Public Employees Defined Contribution Retirement Plan

Minnesota Statutes, Chapter 353D, the State University System-State Community College

System Individual Retirement Account Plan Minnesota Statutes, Chapter 354B, the State

University System-State Community College System Supplemental Retirement Plan

Minnesota Statutes, Chapter 354B, and the Hennepin County Supplemental Retirement

Plan Minnesota Statutes, Sections 383B.46 to 383B.52.

In a defined contribution plan, the definition of covered salary will typically affect the amount

of member and employer contributions to the pension plan. Generally, contrib' es are
set as a percentage of covered salary, so an expansive definition of covered sala. `. 1 produce

a larger contribution to and a larger potential eventual benefit distribution from the defined
Contribution pension plan.

b. Fupction In Defined Benefit Pension Plans

Most Minnesota public pension plans are defined benefit pension plans. Defined bene1i
pension plans are plans where the eventual retirement benefit is predetermined or
predeterrninable typically through the use of a fotmula and the required funding to support

the specified benefit is determined through periodic actuarial valuations, Most statewide and
major Minnesota public pension plans, the local police and paid firefighter relief associations
and consolidation accounts, and most volunteer firefighter relief associations are defined
benefit plans,

In a defined benefit plan, the definition of covered salary typically is a key element in the
retirement benefit formula. For all plans other than volunteer firefighter relief associations, a
covered salary figure or an average covered salary figure is the base to which a specified

percentage or fractional per year of service benefit accrual rate amount is applied in

calculating the member's eventual retireinent benefit. The definition of covered salary also

functions to determine annual member and employer contribution amounts, as contribution

rates are reset, tyiically using the same definition of covered salary as applies to the benefit

calculation process.

In a defined benefit plan using a final covered salary figure or a final average covered salary

figure, the covered salary figure is intended to indicate the retiring member's pre-retirement

rage I 8M0894LM



standard of living, so that the pension plan replaces the appropriate portion of that standard

of living based on the person's length of service credit. Thus, the definition of covered salary

should reflect the regular types of compensation that the member received over the person's

working career and that set the persons standard of living.

Comparison Of Minnesota Public Pension Plan Definitions Of Covered Salary

Attached is a compilation of the various statutory provisions that defined covered salary for

contribution and retirement benefit determination purposes in Minnesota public pension plans.

The compilation augments a simplified grid comparison of covered salary definitions for the Public

Employees Retirement Association PERA, the Minnesota State Retirement System MSRS, the

Teachers Retirement Association TR.A, the first class city teacher retirement fund associations, and

the Minneapolis Employees Retirement Fond MERF prepared by Mr. David Bergstrom, Executive

Director of the MSRS. That grid comparison was provided to you on august 4, 1994. A copy of the

grid comparison is attached.

Policy Issues Related To Covered Salary Definitions

There are several policy issues that should be addressed when reviewing the current definitions of
covered salary and in determining whether any changes are appropriate. The following sets forth and

briefly discusses five policy issues related to this topic identified by the Commission staff:

a, Adequacy Of Coy& Salary Definition As Measure Of Standard Of Living.

For Minnesota defined benefit pension plans, the definition of covered salary is the measure
of a plan member's standard of living to be used in determining the appropriate replacement
amount. Several decades ago, when employees.received only one form of compensation as
remuneration for their services, there was less question about the adequacy of using `salary' to
measure a person's standard of living. Now, with the advent of numerous employment related
compensation items, this may no longer be the ase. For instance, for police officers, their
recurring compensation package can include a base salary, shift differential, uniform
allowances, education incentive payments, court appearance amounts, dog handler
compensation, tactical or special squad compensation, and overtime. There also may be
additional compensation items like lump sum annual bonus or merit payments, tuition
payments, and employer-paid flexible benefit account balances. Any definition or redefinition
of covered salary should attempt to reasonably capture those items on whicha public
empkyee's regular standard of living is based. Among the teacher plans, there has been
recent complaints concerning the adequacy of the covered salary figure. Over tl..:s everal
sessions, proposed legislatiQn has been introduced to attempt to reflect early or n,id-career
extracurricular teaching compensation in the highest five successive years average salary
figure. Also, over the past several sessions, proposed legislation has been introduced to add
an alternative highest five successive years average salary figure in the Teachers Retirement
Association TRA based on the average salary of all comparable TEA members, to adjust for
lower salaries for some rural teachers.

Similarly the definition of covered salary should accurately reflect real compensation, so not
to overstate a person's standard of living. çenfly, former Goerno Rudy Pepich was in the
news re arding pension credit in the Public Em lo ees Retirement Association PERA for a
period o service as a i in c oo oar member, w en is sa ary was n is u e.
pparently, there w an arrangemen 1 i ing uring e ear y and mid-1950's for school

`7WmernS?n rotate various members and to aif
sa arie n-sa aried boar mem era in or er e a ary o one salaried osition.
PE historically, has also covered city attorne s an ot er pro essiona s retained b local
gjment units w oear a close resern ance to in epen en con vaca an&nay

retaine fee that does not closely relate

b. Protection From Manipulation In Covered Sa]gjj.

Many Minnesota defined benefit public pension plans utilize a highest five successive years
averge covered salary figure for benefit calculation purposes in order to lessen the potential
for manipulation from career-end compensation amounts that would occur if a shorter period
of service credit was used. However, manipulation apparently occurs. It has been reported

Page 2 RMnROA1 U



February 22, 1995

Representative Richard H. Jefferson, Chair

Legislative Commission on Pensions & Retirement

557State Office Building

St. Paul, MN 55155

Senator Roy W. Terwilliger, Secretary

Legislative Commission on Pensions & Retirement

115 State Office Building

St. Paul, MN 55155

Dear Representative Jefferson & Senator Terwilliger:

Re: Letter of Transmittal for Salary Study Advisory Committee Report

Enclosed is the report of the Salary Study Advisory Committee as required by Laws

1994, Chapter 538, Article 1, Section 12, Subdivision 2.

Sincerely,

ce

__________

ii Riveness LaUrie Hacking, Executive Director

Senator, District 40 Public Employees Retirement

Association

Bob Johnson ,7

Representatie, District 4A 69ne Waschbusch, Executive Director

St. Paul Teachers Retirement

Association

Lawrence A. Martin, Executive Director

Legislative Commission on Pensions & 4 2 ctre
Retirement David Bergstrom, Executiv Director

Minnesota State Retirement System



SALARY STUDY ADVISORY COMMITTEE REPORT

A Report to the Minnesota Legislature

Mandated by Laws 1994, Chapter 538, Article 1 Section 13, Subdivision 2

Senator Phil Riveness

Representative Bob Johnson

Lawrence Martin, LCPR

Laurie Hacking, PERA

Gene Waschbusch, St. Paul TRA

David Bergstrom, MSRS



SALARY STUDY ADVISORY COMMITTEE REPORT

LEGISLATIVE COMMISSION ON PENSIONS AND RETIREMENT

February 1995

Laws of Minnesota, Chapter 528, Article 1, Section 13, Subdivision 2, established a

salary study advisory committee. The committee's goal was to review the definition of

salary `in an effort to treat public employees in a fair and equitable manner and to

protect the financial integrity of the public pension plans."

Members of the, salary study advisory committee are:

Senator Phil Riveness, Chair

Legislative Commission on Pensions and Retirement

Representative Robert Johnson, Vice-chair

Legislative Commission on Pensions and Retirement

Lawrence Martin, Executive Director

Legislative Commission on Pensions and Retirement

Laurie Hacking, Executive Director

Public Employees Retirement Association

Gene Waschbusch, Executive Secretary

St. Paul Teachers Retirement Association

David Bergstrom, Executive Director

Minnesota State Retirement System

The committee focused on only the public pension funds that continue to enroll new

members. The local police and fire funds and the Minneapolis Employees Retirement

Fund were not the focus of the discussion, and the committee recommendations do not

include the closed funds.

The definition of salary for retirement purposes is important for two reasons. First, the

salary paid to the plan participants is an important element in the funding of the plan.

Employee and employer contributiOn rates are set as a percentage of the overall

covered payroll--or total of all salaries for plan participants--to establish what

contributions are necessary to fund plan benefits. These contributions are then

invested, with an assumption that interest will be earhed at a specified rate. Secondly,

we use an average of*the highest five consecutive years' salaries on which to base a

retirement benefit.

The advisory committee was to review the appropriateness of the current definitions of

salary. Consideration was to be given on what, if any, changes in the definition may be



needed to prevent future manipulation of salary, especially in what would normally be a

participant's high five average years.

FINDINGS

The committee met twice, on August 17, 1994, and again on November 29, 1994.

At the August 17 meeting1 the attached EXHIBIT A was discussed. It compares what is

considered salar' by the Public Employees Retirement Association PERA, Minnesota

State Retirement System MSRS, Teachers Retirement Association IRA, St. Paul

Teachers Retirement Association St.PTRA, Duluth Teachers Retirement Association

DTRA, Minneapolis Teachers Retirement Association MTRA, and Minneapolis

Employees Retirement Fund MERF. The comparison shows that in the most pad, the

definition of salary for the various plans is quite similar.

All plans include the following in their definition of salary, if applicable:

Base Salary

Overtime/Compensatory Time

Extra Curricular Pay

Back Pay

Used Vacation

Used Sick Leave

Performance Bonus Pay

Holiday Pay

Longevity Pay or Stability Pay--compensation paid for long service

The following items are not considered salary by any of the retirement funds:

Severance Pay
Retirement Bonus

Employer Paid Fringe Benefits Flexible Spending Accounts, Cafeteria Plans
Weliness Payments

Payments in Lieu of Employer Paid Insurance
Payments to School Administrators for Special Service on Weekends or
Holidays

The committee identified several salary issues that were treated differently by
certain funds.

1 Employer matching contributions to the Deferred Compensation Program
MSRS.

Committee Recommendation: Should not be included as salary. Generally,
employer contributions are not considered salary, and stopping deductions on



employer paid deferred compensation amounts would be consistent with this

philosophy.

2 Amounts donated to employees to pay for medical procedures through a

vacation donation program MSRS.

Committee Recommendation: Should not be included as salary. Represents the

cash-out of unused vacation that is generally not eligible salary otherwise. Also,

withholding deductions on amounts contributed for the benefit of making funds

available for emergency medical procedures reduces the amount of the

contribution and has no impact on the pension fund or the party donating the

vacation.

3 Fees paid to employees in lieu of salary PERA, MSRS, IRA, and St.PIRA.

Committee Recommendation: Delete reference to fees from MSRS law.

Language on fees for MSRS is no longer necessary since no covered

employees are paid directly by fees. St. Paul TRA and Teachers Retirement

Association salary definition no longer includes fees and no covered employees

are paid directly by fees.

Fees paid to court reporters under PERA are already specifically excluded.

Other fees included in the definition of salary include fees charged by a city for

the services of a building inspector or tax assessor. The fees are paid to the

governmental agency, and not directly to the individual providing the service.

Therefore, these fees simply represent another source of revenue for the

governmental subdivision. Language on fees must remain in law to cover

independent contractors.

4 Salaries paid to employees receiving compensation under a federal grant

program PERA.

Committee Recommendation: No change. Employees usually participating in

programs funded through grants are often already public employees and the

grant money is only a portion of the budget for the special program. Grants that

cover the majority of a budget for a special program will generally have language

written into the grant that the funds are not to be used for funding a pension plan

for the employees. In those cases, grant funds are not considered salary.

5 Auto allowance St. PTRA.

Committee Recommendation: Should not be considered salary, but no action is

necessary. Deductions on auto allowances were eliminated effective July 1,
1994, under the provisions of Chapter 542.



The committee reviewed what is included under the definition of salary in other states.

The attached chart Exhibit 8 shows that each state has a unique definition of salary.

The information confirmed that the Minnesota public pension plans use a fairly

consistent definition of salary which is very similar to the definition in other states. The

faOt that Minnesota uses a high five average salary rather than a high three or one-year

average salary reduces the opportunity for salary manipulation.

In compliance with Laws of Minnesota 1994, Chapter 528, Article 1, Section 13,

Subdivision 2, the committee offers this report, and requests passage of the attached

law which will put into law the committee's recommendations.



legislation.

Subd. 2. SALARY STUDY ADVISORY COMMITTEE. In an effort

to treat public emplpyees in a fair and equitable manner and to

protect the financial integrity of the public pension plans, the

legislative coltunission on Pensions and retirement shall

establish an advisory committee to study the definitions of

salary in chapters 353, 354, and 354A to determine the high-five

averaqe consecutive years of salary component for the formula

used to calculate retirement annuities and disability benefits.

The advisory committee must be composed of at least three

executive directors and executive secretaries of the seven

public pension plans, and the chair, vice-chair, and executive

director of the pension commission.

The advisory committee shall report its findings and

recommendations to the pension commission by February 15, 1995.

Sec. 1-. [FISCAL YEAR 1995 ACTUARIAL VALt3ATIONS.

For the fiscal year 1995 actuarial valuation period, the

!aislative commission on pensions and retirement mjthori2e

an alternative set of salary increase assumptions pr other

assumptions defined under Minnesota Statutes, section 356.215.

The actuary retained by the legislative commission on pensions

and retirement shall make recommendations for chance based on an

experience study complted in fiscal year 1994 or 1995.

Sec. 15. [REPEALER.]

Minnesota Statutes 1992, sections 352.15, subdivision 2;

and 352D.09, subdivision 6, are repealed.

Sec. 16. [EFFECTIVE DATE.

Sections 1, 2, and 5 to 16 are effective the day following

final enactment. Sections 3 and 4 are effective Janual, 1995.

ATICLE 2

PUBLIC EMPLOYEES RETIREMENT ASSOCIA'FION

Section 1. Minnesota Statutes 1993 Supplement, section

353.01, subdivision 10, is amended to read:

Subd. .O. [SALARY. a "Salary" means he-per&odee:

.L4J_E!iiodic compensation of a public employee, before

CHAPTER No. 525

HF. No 2405
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CHAPTER No. 528

HF. No. 2405

1 deductions for deferred compensation, supplemental retirement

2 plans1 or other voluntary salary reduction programs, and also

3 means "wages' and includes net income from fees; and

4 14j_for a public employee who has prior service covered by

S a local police or firefighters relief association that has

6 consolidated with fl_public employees retirement association

7 and who has elected coverage under the public emolovees police

B and fire fund benefit plan under section 353A.OB followiqte

9 consolidation, "sa1ary means the rate of salary upon which

10 member contributions to the special fund of the relief

11 association were made prior to the effective date of the

12 consolidation as specified by law and by bylaw_provisions

13 governing the relief association on-. the date of the initiation

14 of the consolidation vrocedure and the actual periodic

J5 compensation of the public employee after the effective date of

16 consolidation.

17 b Salary does not mean:

18 141 fees paid todistrict court reporters, unused annual or

19 sick leave payments, in lump-sum or periodic payments, severance

20 payments, reimbursement of expenses, lump-sum settlements not

21 attached to a specific earnings period, or workers' compensation

22 payments-r; -.

23 SeTh ry-does-net-nean 121 employer-paid amounts used by an

24 employee oward the cot of insurance coverace, emloyerjd

25 fringe benefits, flexible spending accounts, cafeteria plans,

26 health care expense accounts, day care expenses, or any payments

27 in lieu of any employer-paid group insurance coverage, including

28 th difference between single and family rates that may be paid

29 to a member with single coveraye and certain amotnts determined

30 by the executive director to be .ineliqible

31 3 the amount equal to that which the employing

32 oovernmental subdivision would otherwise pay toward single or

33 family insurance covers!_ for a covered emnloyee when, throug1

34 contract or agreement with some but not all epployees, the

3Serr -

36 Ci discontinues, or for new hires does not provide,

11



CHAPTER Ne. 528

HF. No. 2405

I payment toward the cost ot the plovee's se1eted insurance

2 coverages under a qroun plan offered y the emolcye:

3 *fJjj makes the emnlcyee solely responsible for all

4 contributions toward the cost of the employee's selected

5 insurance coverages under a group plan offered by the employer,

6 including any amount the employer makes toward other employees

7 selected insurance coverages under a group plan offered by the

S employer; and

9 iii provides increased salary rates for employees who do

10 not have any employer-paid groun insurance coverages; and

11 fcj- jjj except as provided in aeciens section 353.86 or

12 353.87, compensation of any kind paid to volunteer ambulance

13 service personnel or volunteer firefighters, as defined in

14 subdivisions 35 and 361-iz--not-aIery.

15 -Fee-c--pub c-ernp1oyee-who-ha5-pr±or-ervice-cevered-by

16 e-cc-poee-or-fefhte-reef-azsoeieHen-thmt-ha

17

18 -whe-h -e±ected-ceversge-under-the-peb±c-enpoyee5 potc e

19 end-f&re-ftn-benefit-p±en-undet-3ecfrien-3&aPrre8-feHewng-the

20

21 membee-cerribt&n5-to-the-cpeciel-fund-ef-the-re1ie

22 sce&e'c&en-wtee-made-prior-te-the-effective-dete-ef--the

23 c3edntien-ez-apecif±ed-by--aw-and-by-byw-pro.&en

24 governing-the-re cf-c cola an-an-frhe-dabe-ef-the-inl&lcHen

25 of-the-ceno*ideon-procedure--end-the-cetal-per&od&ea

26 cempenton-of-the-ptbe-empoyee-atter-the-efEective-dete-o

27 he-conzol4datlon,

28 Sec. 2. Minnesota Statutes,1993 Supplement,. section

29 353.01, subdivision 12a, is amended toread:

30 Subd. l2a. [TEMPORARY POSITION.j j "Temporary position"

31 means an employment position predetermined by the employer at

32 the time of hiring to be a period of six months or less in-which

33 a-peraen- -a-pub c-empoyee- de-tthd4v&zlon-27-bu-not or an

34 enw.loyment position occupied by a person hired by the en2p1p

35 for a oredetermined period of six months or less.

36 2 "Temporary position does not mean an employment

12



Eligible Earnings

Generally, PERA-eligible earnings are considered gross salary and are paid to employees

for labor performed or services rendered. PERA contributions are to be made from total

gross salary before deducting deferred compensation as defined by Section 457 of the IRS

Code, supplemental retirement plans, or other voluntary reductions in salary.

Gross salary includes regular wages, overtime earnings, compensatory time, pay for used

vacation and used sick leave, holidays, retroactive wage settlements, and merit increases.

Gross salary may also include bonuses. A bonus by PERA's definition is money provided in

addition to what is normally received, given in consideration of superior achievement. Any

other form of bonus paid by an employer to a member would require a special determination

by PERk.

L Salary subject to PERA Withholding is:

* Earnings, wages, and overtime

* Used vacation and used sick leave pay

* Holiday pay

* Merit increases and/or bonuses

* Retroactive or back pay

* Compensatory pay

* Longevity, stability or bonus pay which represent a periodic payment available to a

grOup of employees which is based on length of service and/or in consideration of high

achievement or for exceptional service

* Per diems paid in addition to expenses

* Salary paid in addition to workers' compensation payments

* Employee - paid flexible spending accounts, cafeteria plans, health care expense

accounts, day care expenses, or an amount that reduces the employee's salary

* Employee suggestion awards

* Salary paid to district court reporters

* Federal and state grants, unless grant by-laws specifically prohibit the use of grant

money funds for pension contributions

* Fees paid to employees excluding court reporters in addition to salary.

Note: When reporting salary earned outside the regular payroll period, such as,

retroactive pay or an annual bonus payment, submit a separate deduction report for this

non-routine salary and show the period over which the pay is earned, such as January 1, l99X
through December 31, 1 99X. Refer to page 11 of Section 8, of your Reporting Manual for

Payroll and Personnel Officers for an example on how to report this salary.



L Salary Not Subject to PERA Withholding

By law, some forms of compensation are not subject to PERA deductions and must not be

reported. PERA withholding cannot be made on:

* fees paid to district court reporters

* unused sick leave

* unused vacation or annual payments

* lump-sum settlements not attached to a specific earnings period

* severance pay

* employer-paid flexible spending accounts

* retirement incentive pay, or retirement bonuses

* lump-sum settlements not attached to a specific earnings period

* expense payments, per diem payments that represent expenses, uniform expense pay

ments, and flat monthly ecpense payments

* workers' compensation payments

* employer-paid fringe benefits, flexible spending accounts, cafeteria plan, health care

expense accounts, day care expenses, or any payments in lieu of any employer-paid

group insurance coverage, including the difference between single and family rates that

may be paid to a member with single coverage

* employer-paid amounts used by an employee toward the cost of insurance coverage

* the amount equal to that which the employinggovermnent subdivision would otherwise

pay toward single or family insurance coverage for a covered employee when, through

a contract or agreement with some but not all employees, the employer:

a discontinues, or for new hires does not provide payment toward the cost of the

employee's selected insurance coverage

b makes the employee solely responsible for all contributions toward the cost of
the employee's selected insurance coverages under a group plan offered by the

employer, including any amount the employer makes toward other employees'

selected insurance coverages under a group plan offered by the employer; and

c provides increase salary rates for employees who do have any employer-paid

group insurance coverages

* except as provided in section 353.86 or 353.87, compensation of any kind paid to

volunteer ambulance service personnel or volunteer firefighters

* payments in advance for expenses or reimbursements for expenses

* long-term or short-term disability insurance payments -

* jury duty pay

* and charges assessed for personal use of a company vehicle.



None of the funds require deductions on the following: Severance Pay or Retirement Bonus,
Employer Paid Fringe Benefits Flexible Spending Account, Cafeteria plans etc., Wellness
Payments Payments in lieu of Employer-paid Insurance Payments to school administrators for
service on weekends or holidays.

SLate Patrol: Deductions are taken from lump sum payment of vacation and overtime at point of
termination and the number of hours of salary replace lower salary hours from the start of the
average salary period five years ago.

Have deductions laken from per diem only while in regular or special session, and this
counts assalary in the 5 high year' average salary calculation.

Federal Grants
unless

prohibited



j BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

2 Section 1. Minnesota Statutes 1994, section 35201, subdivision 13, is amended

3 to read:

4 Subd. 13 SALARY- `Salary means the periodical compensation paid to any

5 employee before deductions for deferred compensation, supplemental retirement plans,

6 or other voluntary salary reduction programs. II also means wages-and inoludoc not

7 income from foes. Lump sum sick leave payments, severance payments, lump sum

S annual leave payments and overtime payments made at the time of separation from

9 state service, payments in lieu of any employer-paid group insurance coverage,

10 including the difference between single and family rates that may be paid to an

II employee with single coverage, ad payments made as an employer-paid fringe

12 benefits aed workers' compensation payments, employer contributions to a deferred

13 compensation or tax sheltered annuity program, and amounts contributed under a

14 benevolent vacation or sick leave donation program are not salary.
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Home' Employers Reporting Requirements I' Salary

Public Employees Retirement Association of

MN
Creatiqg opportunities for a successful retirement

Salary

Determining what does and does not qualify for salary for PERA purposes is very

______________________

important for both PERA and its members. PERA has a fiduciary duty to comply

with the law and to ensure that only those amounts that meet the definition of salary

________________________

are used to calculate a member's retirement or disability benefit.

________________________

Generally, PERA-eligibe earnings are considered gross wages paid periodicaliy by
employers to employees for labor performed or services rendered as a regular part

_________________________

of the duties for which the individual was hired. An employee's wage is customarily
a level amount that is periodically increased throughout an individual's employment
because of promotions, raises based on performance, or cost-of-living increases.

In determining what is and is not salary for retirement purposes, employers and
PERA staff must go beyond the name that is given to the payment and consider
what the payment is for and the source of the payment. We recommend that
employers contact PERA anytime there is uncertainty as to how to classify a type of
earnings.

As stated earlier, PERA-eligible earnings, under most circumstances, are those
issued to employees for labor performed or services rendered. PERA-eligible
earnings will also usually have a time-frame attached to them. In other words, there
is a specific time that those dollars were earned. For example, a person works a
regular shift Monday through Friday in which he or she is paid a specific hourly
wage. Or, there is a particular day that accrued vacation time was used and the
employee was paid for that time.

On the other hand, pay that is not eligible for PERA purposes will normally not be
related to any services rendered and there is not a specific time frame that can be
attached to the earnings. Some examples of salary that is not PERA-eligible
include:

* Unused sick or vacation pay
* Vacation and sick leave donations for the person making the donation, not

the individual who receives the donation
* Severance pay
* court-ordered damages this refers strictly to any damages assigned by the

courts and not lost wages that are paid as result of a settlement
* Retirement incentive pay or bonuses

_______

* Expense payments and reimbursements for job-related expenses such as
parking, mileage, meals, travel, moving and education

* Workers' compensation payments made by a third party payer third party
payer also includes employers who are self-insured

EXHIBIT 2-
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For additional examples of salary that is PERA-eligible and salary that is not PERA

eligible, refer to chapter 5 of the PERA Employer Manual.

If you are uncertain about how to treat compensation for PERA purposes, we ask

that you contact PERA for a determination before remitting contributions. In certain

instances, PERA will ask that this request be in writing and include documentation

relating to the compensation such as personnel policies or labor agreements.
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PERA Employer Manual Eliaibilitv and Earnings

Salary Earned versus Salary Paid

When determining monthly earnings for a potential PERA member,
employers should include earnings from the first day of the calendar month
to the last. This may dftfer from the dates earnings are paid. When the
beginning and ending dates of a pay period lie within the first and last day
of the month, it is relatively easy to determine if the individual eamed more
than $425. However, if pay periods fall into two or more months, it may be
necessary to break down earnings by days worked to determine eligibility.
This breakdown of earnings does not need to be reported to PERA.

Instead, you may want to retain this information in the employee's

personnel file to document your eligibility decisions.

Eligible and Ineligible Earnings

Determining what does and does not qualify as salary for PERA purposes

is very important for both PERA and its members. PERA has a fiduciary

duty to comply with the law and to ensure that only those amounts that
meet the definition of salary are used to calculate a member's retirement

or disability benefit, It is equally important that members understand what
will be considered as salary so that at the time of their retirements, there

will be no surprises or misunderstandings about what will and will not be

included in their final high-five salaries.

The definition of salary in Minnesota Statutes 353.01, subdivision 10, was
established to provide for employee deductions and employer
contributions on predictable wages for services rendered by an employee
in a governmental position. Generally, PERA-eligible earnings are

considered gross wages paid periodically by employers to employees for
labor performed or services rendered as a regular part of the duties for
which the individual was hired. An employee's wage is customarily a level
amount that is periodically increased throughout an individual's
employment because of promotions, raises based on performance, or
cost-of-living increases. The salary definitions in law establish a structure
that ensures that PERA can reasonably project a member's high-five
salary and can fund the member's retirement benefits through the
investment of contributions that had been collected throughout the years of
public employment.

In determining what is and is not salary for retirement purposes, employers

and PERA staff must go beyond the name that is given to the payment and
consider what the payment is for and the source of the payment. If an
employer is uncertain about how to treat compensation for PERA

purposes, we ask that you contact PERA for a determination before
remitting contributions. In certain instances, PERA will ask that this request
be in writing and include documentation relating to the compensation such
as personnel policies or labor agreements.
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PERA Emolover Manual Eligibility and Earnings

PERA-deductible earnings are not identical to Social Security-deductible

earnings for state or federal taxable compensation. For Social Security and

salary information contact the Internal Revenue Service at 1 800 829-

1040.

Salary Subject to PERA Withholding

Below is a list of some of the types of salary payments that are subject to
PERA withholding. The list is not meant to be all-inclusive. If you have

questions about any payment type, whether listed below or not, please
contact PERk

Gross earnings, wages, and overtime pay for services performed in an
eligible position during the coverage period being reported. Gross
earnings must include compensation treated as deferred income for
federal or state income taxation or both.

* Cash payments from accrued or banked compensatory pay when
attached to an earnings period and paid routinely to employees in the
course of employment. Employers that pay accrued banked
compensatory pay on an annual or periodic basis must report the
amounts separately from any regular earnings being paid and must
indicate a specific earnings period for the pay. Example: Ni employer
makes a lump-sum payment to all clerical employees for accumulated
unused overtime hours at the end of the calendar year 2001. The
payments are PERA-eligible because they are for hours worked by the
employee from January 1, 2001 through December 31, 2001.

* Used vacation, sick, and personal leave pay for periods of excused
absence frorn work. This includes sick leave that is used by the
recipient of donated vacation hours under a sick leave donation
program. Please also see section. Paying Accrued Vacation and Sick
Leave to Terminating Members, that appears later in this chapter for
further details.

* Holiday pay when paid as routine earnings for a period of excused
absence and lump-sum payments for accrued holidays that are
available to a group of employees and made periodically throughout
the course of employment. Employers that pay accrued unused
holiday pay on an annual or periodic basis must report the amount
separately from any regular eamings being paid and must indicate a
specific earnings period for the holiday pay. When a contract or
agreement govems cash-out payments, employers should provide a
copy of the wiitten agreement to PERIA for its records.

Merit increases

Retroactive pay or "back pay." These are wages paid to employees or
former employees for any period before the current payroll period.
Often, retroactive pay is the result of a salary increase negotiated
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through a management/union contract settlement with a retroactive
effective date.

Payments for lost wages. These commonly occur in two instances: 1

when an employee who had been discharged is awarded an amount
for lost wages excluding any interest awarded through a court order

or arbitrator's award to remedy a wrongful discharge, or 2 when a
person receives an amount that is deemed to represent back wages
as a result of an agreement between the employer and the employee.
A copy of the Court Order, arbitration document, or agreement must be
submitted to PERA for review.

Longevity or stability bonus pay when it meets four conditions: 1 It is
attached to a specific earnings period, 2 it represents aperiodic
payment, whether paid annually or more frequently, 3 it is available to
a group of employees throughout the course of employment, and 4 it
is based on length of service. Employers paying longevity pay on an

annual basis must report the amount separately from any regular
eamings and must indicate a specific earnings period for the longevity
pay such as 01101102-12/31/02.

Additional pay for working on a scheduled holiday. Example: A police
officer works on July 4' and has the choice of taking another day off
with pay or receiving an extra day's pay. When the employee takes the
extra day of pay, the payment is viewed similarly to overtime pay and
is PERA-eligible salary.

* Salary or sick leave paid in addition to Worker's Compensation
payments. See later section on Workers Compensation payments for
further explanation.

* Employee-paid amounts to flexible spending accounts, cafeteria plans,
health care expense accounts, day care expenses, or an amount that
voluntarily reduces the employee's salary. Often these amounts are
not treated as income for federal income taxation under Internal
Revenue Code.

* Performance bonus pay is PERA-eligible salary when it meets three
conditions: 1 it represents a periodic payment available to a group of
employees throughout the course of employment, 2 is given in
consideration of high achievement or exceptional service, and 3 is
associated with a specific performance period. PERA recommends
that employers document the bonus programs in their personnel
policies or in their written employment agreements to be able to
provide a copy of such documentation to PERA staff upon request.
Employers that issue performance bonus pay to employees must
report the amounts separately from any regular salary and indicate a
specific earnings period for the performance bonus pay. Example:
Several school employees are given a lump-sum achievement award
of $1000 for their accomplishments in a computer system development
project that went on for the entire school year. This payment is PERA
eligible because it is for exceptional services rendered by the
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employees to the employer from September 1, 2001 through May 31,
2002.

* Salary paid to district court reporters

* Fees paid to employees excluding court reporters in addition to salary

* Short-tern disability payments from self-insured governmental
subdivisions are generally considered salary; however, employers
should provide a copy of the program's provisions to PERA for a
determination. As a general nile, PERA considers payments from
employers to employees under short-term disability programs as salary
when the:

1 short-term disability program is an extension of a current or
previous sick leave benefit provided directly by the employer,

/ the employer is replacing the full salary of the employee,
/ the employee continues to accrue sicklvacationfpersonal leave

while on short-term disability, and
V the employer continues to pay the cost of medical coverage

provided as part of its benefit package.
* Tips when collected by the employer and paid to employees as wages

Jury duty leave paid by employers - Paid absences of employees
excused from work for jury duty

* Court appearance pay awarded by the employer to its police officer
employees.

Salary not Subject to PERA Withholding

By law, some forms of compensation are not subject to PERA deductions
and must not be reported as salary. PERA withholding cannot be made on
the following forms of compensation. Again, this list is not all-inclusive. If
you have any questions, please contact PERA.

£ Fees paid to district court reporters

* Unused sick or vacation pay, especially when issued as a lump sum.

* Lump-sum longevity or stability payments that are not periodic such as
a one-lime payment issued upon completion of 20 years of service

* Lump-sum payments made under wellness programs or incentive
programs that provide compensation for the preservation of
accumulated sick leave.

* Vacation and sick leave donations for the individuals making the
donation

* Lump-sum settlements not attached to a specific earnings period

* Severance pay

* Court-ordered damages

* Retirement incentive pay or retirement bonuses
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Expense payments and reimbursements for job-related expenses such

as parking, mileage, meals, travel, moving, and education; per diem
payments that represent expenses, uniform expense payments and

allowances or fixed amounts given to employees to pay expenses
regardless of whether the individual uses the full amount for expenses

or receives cash for any unused allowance.

* Workers' Compensation payments made by a third-party payer. Also
see section, Workers' Compensation payments, that appears later in
this section.

* Employer-paid fiinge benefits, flexible spending accounts, cafeteria
plans, health came expense accounts, day care expenses, or any
payments Instead of any employer-paid insurance coverage, including
the difference betwaen single and family rates that may be paid to a
member with single coverage

* Employer-paid amounts paid directly to an employee to be used
toward the cost of insurance coverage regardless of whether the
individual uses the full amount for insurance coverage or receives cash

for any unused allowance.

* The amount equal to that which the employing governmental
subdMsion would otherwise pay toward single or bmily insurance

coverage for a covered employee when, through a contract or
agreement with some but not all employees, the employer:

discontinues, or for new hires does not provide payment toward
the cost of the employee's selected insurance coverage;

* makes the employee solely responsible for all contributions toward
the cost of the employee's selected insurance coverage under a
group plan offered by the employer, including any amount the
employer makes toward other employees' selected insurance
coverage under a group plan offered by the employer; and

* provides increased salary rates for employees who do not have
any employer-paid group insurance coverage.

* Except as provided in section 353.86 or 353.87, compensation of any
kind paid to volunteer ambulance service personnel or volunteer
firefighters for ambulance or fire fighting services

* Referral pay given to employees by his or her employer that help to
recruit new workers to the agency, and signing bonuses awarded to
new employees.

* Long-term or short-term disability insurance payments paid by a third-
party insurance provider. As a general rule, long-term disability
payments from self-insured govemmental subdivisbns to employees
are considered a fringe benefit, rather than salary for PERA purposes.
However, employers should provide a copy of the long-term disability
program's provisions to PERA for a determination.

* Jury duty compensation paid to a PERA member by the court, or
expense payments to a PERA member paid in addition to regular
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salary while on jury duty leave. Some county employers add the pay
for jury services to their employees' wages and issue one payment.

When this is done, the pay for jury services is not PERA-eligible salary.

Other employers reduce an employee's regular salary by the amount

the person receives directly ftm the court for jury duty. When

employers reduce the member's pay by the amount of the jury duty

expense, this reduces the compensation from which PERA

contributions are made. The net effect of this pracbce is that the

employer does not pay for the full work absence of the employer for

jury duty.

Mileage reimbursement payments

Payments that represent charges assessed to an individual for

personal use of a company vehicle

* Amounts paid to a former police officer for a court date appearance

that falls after the indMdual's termination date and thus after the

employer/employee relationship has ended.

DBP Compensation Limits

Certain federal and state laws restrict the amount of compensation upon
which PERA Defined Benefit Plan contributions can be made and used for
calculating member benefits. The compensation limit applies to employees
who became PERA members on or after July 1, 1995. Under federal
regulations, the limitation is $200,000 in 2002. This limit will be indexed for
inflation annually in $5,000 increments. Under state law, compensation
paid to certain employees of local governmental agencies cannot exceed
95% of the governor's salary unless approved by the Commissioner of the
Department of Employee Relations. The state compensation limit does not
apply to school district employees, medical doctors, or doctors of
osteopathy.

PERA does not ask employers to monitor the wages of their DBP
members against the federal or state limits or to stop withholding
deductions when a member reaches the limits. In the first quarter of each
calendar year, PERA staff reviews earnings data collected from employers
in the previous year to determine if any member's annual salary exceeded
the federal or state limits. PERA will inform you if you have members who
have exceeded the salary limit and issue refunds to the employee and
employer of the contributions for amounts beyond the limitations. The
refund method PERA uses assures that service credit is properly given for
the calendar year in which employees' earnings exceeded the limits.

Workers' Under Minnesota law Workers' Compensation payments are not

Compensation considered salary for PERA purposes when issued from a third-party

Payments
payer. When an employee is placed on an extended Workers
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Compensation leave, the employee generally receives a Workers'

Compensation payment equal to two-thirds of his or her normal salary.

PERA deductions should not be taken from Workers' Compensation

payments and should not be reported as part of the employee's salary.

PERA deductions are to be taken from salary that is paid in addition to

Worker's Compensation payments. Further, if the employee chooses to

use accumulated sick leave to make up for the other one-third of his or her

salary, then the used sick leave payment is to be reported as salary and

deductions taken from it.

Sometimes employees are placed on Workers' Compensation retroactively

and are issued retroactive payments for pay periods in which the

employee's full salary was reported and PERAcontributions were taken. If

this happens, you must notify PERA so that the employee's salary and

contributions can be corrected. PERA will issue a refund of contributions

for any salary amounts that have been retroactively replaced by workers'

compensation payments.

Paying Accrued
When a PERA member is terminating public service, the individual often

Vacation and Sick times is eligible to receive compensation for accrued vacation and sick
Leave to leave hours and severance pay as part of finalizing the employee's

Terminating separation. Employers may pay a terminating member for accumulated

Members vacation or sick leave in a lump sum or may keep the employee on the
payroll until the accrued leave is fully used and paid out. The method of
payment selected affects PERA contributions and service credit as noted
below.

Accrued vacation

Lump-sum payments

Withholding The effective date of the employee's termination is the last day worked. If
PERA accumulated vacation hours are paid in a lump sum when an employee

contributions on terminates, PERA contributions are not to be deducted. PERA service
lump sum credit is not earned on lump-sum vacation leave payments made by

vacation or sick employers to employees.
leave payments is

one ofthe most

common mistakes Carried on payroll in a paid time-off status
employers make.

The effective date of the employee's termination is the last day the
employee is in a paid-status." If the PERA member is carried on the
payroll by the employer as an employee until all accrued vacation leave is
used, PERA contributions are deducted from the amounts paid to the
employee for each pay period and the employee is given service credit.
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Accrued sick leave

Lump-sum payments

Lump-sum pay for accrued sick leave is not to be reported to PERA as

eligible salary under Minnesota law. If accumulated sick leave hours are

paid in a lump sum when an employee terminates PERA contributions are

not to be deducted.

Carried on payroll In a paid time-off status

Pay that is issued to an employee for days or hours in which the person is

absent from work due to approved use of sick leave for medical reasons is

considered salary and should be reported as regular wages upon which

PERA deductions are withheld.

Please note that when a written agreement or contract stipulates the temis

of the member's separation of public service, employers must send a copy

of the agreement to PERA before making any final determination about

PERA withholding.

A
As an administrator of public pension funds, PERA is responsible for

nnua
verifying that persons eligible for membership are enrolled. To fulfill this

ExclusIon legal obligation, PERA requires employers to submit an Annual Exclusion

Reports Report each year. This report must list the names of all individuals who

worked for the employer any amount of time in the past school or
calendar year but did not contribute to PERA or another qualified pension

plan. Employers must provide the reason that each employee was not
enrolled using PERA's numeric exclusion codes.

For school districts, the exclusion report should cover employment during

the school year July 1 through June 30. All other employers report
based on the calendar year of January 1 through December 31.

Individuals to Include on the Exclusion Report

Exclusion Employers must list all individuals who worked any amount during the
Reports cover contract year but did not have pension deductions withheld from their
either July] earnings, including:

through June 30

school disfricts * All curent employees who worked during the fiscal year as well as

or January] those employees who terminated seMce during the year, and

through * Independent contractors who use Social Security numbers in place of

December 31 a Minnesota Tax or federal Employer l.D. number and were paid by
the employer during the year.
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